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THE RIGHT TO DIE 

There are two Acts of the United Kingdom Parliament which, in 
my opinion, transform the relationship between society and the 
medical profession in its Hippocratic commitment to maintain 
the utmost respect for human life - these are the Suicide Act 
1961 and the Abortion Act 1967. By abrogating the crime of 
suicide, the 1961 Act opened the door to self inflicted euthanasia 
and, in so creating a right to die, simultaneously confirmed the 
doctor's duty not to interfere with that right in the absence of con- 
sent. The acceptance of the Abortion Act 1967 effectively abolish- 
ed any remaining suggestion that the doctor's primary concern 
was to preserve life. It is certainly true that the profession had 
been applying a productive/non productive test to the treatment 
of the severely ill for many years prior to this but the Abortion Act 
opened up a new philosophy which included destruction of life 
and which was bound to have repercussions in the field of 
neonatal care, a matter which will be discussed later. 

The one major advantage that the Suicide Act bestowed on the 
doctor/patient relationship was to clarify the nature of medical in- 
activity in the face of a patient's claim to a right to die. Irrespec- 
tive of the civil law relating to assault and battery, the doctor was 
now placed under no obligation to prevent a crime and there was 
no question of criticism of a doctor who failed to intervene in 
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accordance with the patient's wishes; indeed, there 
are some who would deny the doctor the right to a 

plea of necessity should he persevere in treatment 
(1). Given these patients' rights, the doctor seems to 
be in two consequential difficulties. Firstly, the 
patient's death is likely to be relatively slow and pain- 
ful. If we accept that the doctor is barred from treating 
the underlying disease, is he not directed towards a 
conclusion that the best interests of his patient would 
be served correctly by a quick and painless injection? 
The moral justification for distinguishing between 
active passive euthanasia is at best tenuous and 
Rachels (2) has suggested that the decision is simply 
one of whether death is less an evil than is the 
patient's continued existence. No matter how attrac- 
tive such an argument may be, it must, I feel, be 
resisted. I accept that the competent patient's right to 
refuse treatment is matched by the doctor's duty not 
to interfere with that right. But the patient has no com- 
parable right to be killed and it would, therefore, be 
quite wrong to erect a fictional obligation on the 
doctor to kill in the name of good medicine. And, in 
practice, if the intention was to kill, the act would be 
murder irrespective of the condition of the patient. 

The second dilemma is, perhaps, more controversial 
and rests on the possibility that the patient may re- 
quest the means to end his or her own life. The doctor 
may justify what is colloquially known as 'leaving the 
pills' - and may distinguish this from the lethal injec- 
tion - on the grounds that, in the former circum- 
stance, the ultimate decision to use the means provid- 
ed is taken by the patient. Such an argument is no 
more than a specific extension of the general distinc- 
tion which is made in the criminal law between acts of 
commission and omission, a distinction which may be 
legally useful but which seems to me to have little 
moral merit. Section 2 of the Suicide Act 1961 actually 
retains the offence of aiding, counselling, abetting or 
procuring the suicide of another but whether this 
would, in practice, encompass the doctor in the cir- 
cumstances outlined is unclear. My own feeling is that 
it would, in so far as the courts take the four 
possibilities in s.2 as a whole. Professor Furmston (3) 
has suggested that leaving a patient close to the 
switch of his respirator would not be a criminal act 
whereas leaving a fatal dose of drugs within his reach 
would be; if this be so, the offence must be that of 
counselling - we all know how to use the electrical 
switch but many would have to be told of the fatal 
dose of, say, a barbiturate. In fact, no doctor has been 
prosecuted under s.2 of the Suicide Act. But the un- 
satisfactory state of the British law is well expressed by 
two diametrically opposed academic opinions - 
Furmston (3) is extremely doubtful if an expressed 
wish by the patient for his respirator to be switched off 
would protect the doctor against a charge of man- 
slaughter; Kennedy (4) believes, on the other hand, 
that it would be unlawful to continue treatment in such 
circumstances provided that the patient was adult, 
lucid and informed. 

This last proviso emphasises the fact that discus- 
sion has, thus far, centered on the consenting adult. 
The problems surrounding the adult who is unable to 
consent are best exemplified in the case of withdrawal 
of ventilator support from the brain damaged patient. 
Although the subject has been widely discussed over 
the years, I think it worth reiterating that there are two 
distinct circumstances in which this might be done. 
The first is when brain stem death has been diagnos- 
ed; this poses no problem as to continue treatment is 
merely to ventilate a corpse. It is still, however, 
perfectly proper, in my opinion, to remove a patient 
from support once it becomes clear that the treatment 
is achieving nothing. The decision may be a hard one 

and the patient may die as a result; but it is one which 
has been taken logically and one which may free a 
scarce resource for another who is in a clinical posi- 
tion to benefit from treatment. There are, however, 
other circumstances which may pose even greater dif- 
ficulties - and these would include patients in what 
Jennett (5) has described as the persistent vegetative 
state or those suffering from lesser degrees of cerebral 
dysfunction. 

The moral choice in such conditions is governed by 
what Pope Pius XII outlined as the ordinary/extra- 
ordinary treatment test but which I believe is better 
described as the productive/non productive test - 
my preference depends on the fact that this wording 
concentrates on the individual patient and avoids 
such irrelevant generalisations as to, say, whether or 
not the use of antibiotics constitutes extraordinary 
treatment per se (6). 

The legal approach is rather less uniform and 
depends to a large extent on whether the national 
legal system favours a professional or patient orien- 
tated attitude to problems arising in the doctor/patient 
relationship. Decisions in both Scotland and in 
England clearly demonstrate that the courts regard 
these decisions in the United Kingdom as matters of 
clinical judgement (7). The United States has adopted 
the alternative stance and has been, to an extent, split 
between the relatively objective test - the 'best in- 
terests' of the patient in a general sense (8) - and the 
subjective test - an attempt at 'substituted judge- 
ment' or 'donning the mental mantle of the individual 
patient' (9); the resolution of such problems is 
dominated by the availability or otherwise of an ex- 
pression of the incompetent's intentions at a time 
when he or she was competent (10). However, even in 
those States which have enacted relevant legislation 
on this issue, the absolute right of the patient to 
choose death in advance of the crisis tends to be 
qualified in what may, in fact, be a disadvantageous 
way (11) - this includes, for example, allowing the 
physician to take other evidence so as to determine 
whether or not he can justify effectuating the patient's 
written directions. 

Our debate has, however, now moved a stage further 
into the quality of life arena which is, I suggest, much 
less firm ground. This sense of instability is expressed 
in the words of Lord Scarman: 

'There are great social problems not only in the 
life support of the human vegetable but also in 
the survival of barely sentient people who cannot 
look after themselves' (12). 

If we follow this philosophy a stage further, the right to 
die is extended from the frankly vegetative state to the 
senile dement and there may come a point when 
euthanasia is positively suggested as a therapeutic 
alternative in patients with stroke (13). The current 
spotlight in the United States focuses on the provision 
of intravenous therapy or even of giving food and 
water to the brain damaged, the question being - is 
such nutriment a matter of medical treatment or is it 
standard nursing care? (14). The argument may rest 
upon the definition of incurable or terminal illness but 
it is apparent that it is not a difficult transition to move 
from a patient's right to die to the enforcement of a 
duty to die (5). I would suggest that the medical profes- 
sion must be on its guard against what Campbell has 
described as the too easy acceptance of a philosophy 
related to the quality of the person which can lead to 
an undesirable therapeutic inertia (16). The decision to 
withhold one form of treatment does not constitute 
grounds for withdrawing all care (17). 

A discussion of withdrawal of nutriments leads us 
logically, by way of the case of R V Arthur (18), to con- 
sideration of a second group of patients who may have 
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a right to die but who cannot, of themselves, express a 
decision as to the exercise of that right - these are 
the neonates. 

The case of Dr Arthur raises a number of interesting 
points of medical law but, for present purposes, I will 
concentrate only on the reasons for his being charged 
with attempted murder. As Consultant in Charge of a 
hospital paediatric unit, he wrote in the notes of an 
apparently otherwise normal Downsian neonate: 
'Parents do not wish it to survive. Nursing care only', 
by which it was meant that the baby was not to be fed 
and, additionally, it was given large doses of drugs 
designed to sedate any hunger pains. 

The first controversial issue raised by those 
hospital notes was, in my opinion, the whole nature of 
neonatal defect. The majority of articles written in the 
wake of the trial - and there were a great many - 
failed lamentably to distinguish between physical and 
mental abnormalities. When the British Medical 
Association spoke of selective treatment for handi- 
capped neonates (19) one was tempted to ask 'What 
treatment?' in the case of simple Down's syndrome 
and, indeed, a reasonably thorough search of the 
American literature has failed to disclose any trans- 
atlantic writer who would regard such a child as a 
severely handicapped neonate. Morally, it seems 
wrong to apply any sort of 'substituted judgement' test 
to the Down's baby because it is not going to be in 
pain and, above all, because we have no reason to sup- 
pose that the Downsian child is not as happy as is any 
other child within the confines of his own limited 
world. 

Physical defect is, however, a completely different 
matter but, again, one which is undefinable, ranging in 
severity from anencephaly to talipes equinovarus; but, 
since there is a prognosis which can be estimated, it is 
possible to apply a productive/non productive treat- 
ment test. In many cases there can be no doubt that 
such a child should be accorded its right to die and 
that the basis for the decision should be the likelihood 
of pain and suffering (20). The same principles should 
govern the treatment of physical defects in a Down - 
sian infant as would apply to the mentally subnormal 
child or adult and it is significant that, in the most im- 
portant British decision, the court ordered an opera- 
tion for the relief of duodenal atresia in such an infant 
on the grounds that: 'she should be given the same 
chance as any other [Downsian] child' - a clear in- 
dication that the same court would not consider star- 
vation of any physically healthy infant irrespective of 
its mental state (21). 

The second issue follows directly from this - the 
exercise of any right to die must be by proxy, and the 
question raised by R y Arthur is the nature of that 
proxy. By and large, the opinion of the British medical 
profession is that the decision is one for the parents 
aided by their doctors and there is considerable 
academic legal support for this view. But I am not con- 
vinced that this is acceptable in practice. Parents cer- 
tainly have a right to consent to treatment on behalf of 
their minor children but this common law right ex- 
tends only to procedures which are to the child's 
advantage. At the same time, the Children Act 1975, 
s.85 clearly denies any right to a British parent to 
abandon his or her child; and if there were a right to 
'refuse' a neonate, would it not be logical to extend 
that right to a child who is brain damaged at any age? 
Above all, parents cannot take what should be a sub- 
jective decision on the part of their infant because the 
parents themselves are significantly concerned in the 
outcome. 'What better advocate is there than the 
parents?' asks Campbell (16); 'Parents are bad deci- 
sion makers' say Ellis (22) and he may well be right. 
Freeman points out that, while it may be legally possi- 

ble to terminate a parental relationship, that does not 
mean that parents so doing have the right to impose 
death on their child (23). 

The final issue raised is the position of the doctor, 
particularly as to 'abandoning' the infant to 'nursing 
care only'. It is true that a doctor is under no obligation 
to treat a patient simply because he is a doctor, but I 

submit that, in accepting a delivery into the ward, the 
physician has acknowledged a duty of care both to the 
mother and to the resultant neonate. He is then enjoin- 
ed to apply the standard productive/non productive 
treatment test to the infant but, equally, he cannot 
abandon a baby in defiance of that principle. The law 
is, however, unclear (24) and, since recourse. to the 
courts in individual cases is time consuming and 
capricious, I would advocate a limited enabling act of 
legislation in this sphere which should be aimed at 
preserving the interests and the rights of the neonate - both the right to live and the right to die. 

It is clear that such legislation would be, in many 
ways, an extension of some, but not all, of the Abor- 
tion Act. Our journey backwards in time has, thus, 
brought us to the fetus and to what I regard as a major 
legal anomaly. In Great Britain we deny the right to life 
to some 170,000 fetuses annually but we do this at the 
behest of and to the benefit of the mother; by an extra- 
ordinary quirk, we have simultaneously extended our 
general denial of rights to the fetus to a denial of its 
right to die. So called 'wrongful life' actions on the part 
of defective neonates have met with very little success 
in the United States although this trend may be chang- 
ing. Only one such case has been tried in the United 
Kingdom and it is arguable that the Congenital Dis- 
abilities (Civil Liability) Act 1976 is so formed that case 
will also be the last. In it, the judge said: 

'An obligation to the fetus to abort [when known 
to be defective] would mean regarding the life of a 
handicapped child as not only less valuable than 
the life of a normal child but so much less 
valuable that it was not worth preserving... 
These are the consequences of the necessary 
basic assumption that a child has the right to 
be born whole or not at all', (25) 

But, by every tenet of the autonomy principle, it is a 
decision for the handicapped child to take, not for the 
court. The child is being denied the opportunity of 
itself assessing the merits of existence while a duty is 
imposed on the doctor to facilitate abortion on behalf 
of the mother. For myself, I cannot see any illogicality 
in granting to a fetus a right which would be strongly 
upheld the moment it had attained a separate exis- 
tence. And, going even further back in the train of ex- 
istence, I would extend the right to die to the embryo - a right which is being, similarly, attacked through 
the Unborn Children (Protection) Bill currently being 
debated in the United Kingdom parliament. 

We have, thus, considered the right to die from con- 
ception to senility and it will have been noted that any 
such theoretical right is heavily dependent upon good 
faith in the medical profession. The law should un- 
doubtedly stay its hand but, in protecting life against 
what a Jesuit philosopher (26) has called 'the danger 
of technological abuse which threatens its sanctity', 
both the law and medicine must combine to ensure 
that the right to die does not become a euphemism for 
the disposal of those who are arbitrarily defined as 
being substandard or undesirable. 
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